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SUPREME COURT OF APPEALS OF VIRGINIA. 



Norfolk-Southern R. Co. v. Tomunson. 

March 12, 1914. 
[81 S. E. 89.] 

1. Damages (§ 216*) — Actions — Instructions. — An instruction that 
the jury, in assessing damages for a personal injury, might take into 
consideration such damage as would probably result in the future 
as a consequence of the injury is not erroneous in failing to confine 
the jury to the evidence, where they could not have understood from 
the whole instruction that they could fix future damages by mere 
conjecture. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 548-555; 
Dec. Dig. § 216.* 4 Va.-W. Va. Enc. Dig. 222.] 

2. Carriers (§ 280*) — Carriage of Passengers — Duties. — It is the 
duty of a carrier of passengers to use the highest degree of care 
known to human foresight, and this degree of care applies, not only 
to the manner of operating trains, but to the equipment. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1085-1092, 
1098-1103, 1105, 1106, 1109, 1117; Dec. Dig. § 280.* 2 Va.-W. Va. 
Enc. Dig. 700.] 

3. Carriers (§ 321*) — Carriage of Passengers — Actions — Instruc- 
tions. — Where the court charged the jury that a railroad company 
was bound to exercise the highest degree of care for the safety of 
its passengers, the refusal of an instruction, requested by the railroad 
company, that the carrier was not an insurer of its passengers, and 
was not liable if it used such care, is improper. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1247, 1326- 
1336, 1343; Dec. Dig. § 321* 2 Va.- . Va. Enc. Dig. 716.] 

4. Carriers (§ 321*) — Carriage of Passengers— Actions — Instruc- 
tions. — In an action by a passenger hurt in a derailment, an instruc- 
tion that the jury could not find for plaintiff unless they believed that 
the railroad company had been shown to have been guilty of negli- 
gence which caused the accident is properly refused, because ambig- 
uous and tending to lead the jury to believe there could be no ver- 
dict for plaintiff in the absence of proof of some specific act of neg- 
ligence on the part of the railroad company, 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1247, 
1326-1336, 1343; Dec. Dig. § 321.* 2 Va.-W. Va. Enc. Dig. 721.] 

5. Carriers (§ 316*) — Carriage of Passengers — Res Ipsa Loquitur. 
— While proof of an accident to a passenger train raises a presump- 
tion that the carrier failed to exercise the high degree of care which 
it was bound to use, the presumption does not relieve an injured 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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passenger from the burden of establishing his right to recover by 
the preponderance of the evidence, and where the carrier introduced 
evidence tending to establish its exercise of due care, the jury must 
determine whether the presumption has been broken down by such 
evidence, taking into consideration that the burden of proof is on 
the passenger. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1261, 1262, 
1283, 1285-1294; Dec. Dig. § 316* 2 Va.-W. Va. Enc. Dig. 725.] 

6. Carriers (§ 316*) — Carriage of Passengers — Injuries — Presump- 
tions. — Where a passenger was injured by the derailment of a rail- 
road train, the carrier may rebut the presumption of negligence 
arising from the accident without showing what caused the derail- 
ment. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1261, 1262, 
1283, 1285-1294; Dec. Dig. § 316.* 2 Va.-W. Va: Enc. Dig. 725.] 

7. Trial (§ 125*) — Argument of Counsel. — In an action by a pas- 
senger injured in a derailment, only compensatory damages are to be 
awarded; and hence argument of the passenger's counsel that the 
higher officials of the railroad company responsible for its manage- 
ment would alone with others feel whatever verdict might be ren- 
dered is improper, tending to appeal to the prejudice of the jury, and 
to induce them to award punitive dama'ges. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 303-307; Dec. 
Dig. § 125.* 1 Va.-W. Va. Enc. Dig. 715.] 

Error to Circuit Court, Norfolk County. 

Action by Thomas F. Tomlinson against the Norfolk-South- 
ern Railroad Company. There was a judgment for plaintiff, 
and defendant brings error. Reversed and remanded. 

Jas. G. Martin, of Norfolk, for plaintiff in error. 
W . H. Venable and N. T. Green, both of Norfolk, for de- 
fendant in error. 

Buchanan, J. The defendant in error, who was the plain- 
tiff in the trial court, and who will be designated in this opin- 
ion as plaintiff, was injured in a derailment of the car in which 
he was traveling as a passenger over the defendant railroad 
company's road. The defendant introduced evidence tending 
to show that when the derailment occurred its train was run- 
ning, in the daytime, over a straight track, through a level 
country, a little behind time, but not at an excessive or unusual 
rate of speed, when three of the four cars in the tram jumped 
the track and turned over. The defendant further introduced 
evidence that the engine and cars, roadbed and track, on the 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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day and at the place of the derailment, were all in good and 
proper condition, and that its train was being properly man- 
aged and run at that time, and that after careful examination 
the defendant was unable to ascertain the cause of the derail- 
ment. 

The plaintiff introduced evidence to show that the roadbed 
was not ballasted, that there were rotten or decayed ties at or 
near the point of derailment, and that the roadbed was not 
properly inspected. 

The plaintiff asked for five, and the defendant for nine, in- 
structions. All of the plaintiff's instructions were given, and 
all of the defendant's, as asked, except the first (which was 
amended, and as amended given) and the second (which was 
refused). 

The first and second errors assigned are to the action of 
the court in giving and refusing instructions, and, as they in- 
volve more or less the same questions, except instruction E 
given for the plaintiff, they may be considered together. 

[1] Instruction E related to the measure of damages, and 
the only objection made to it is that it told the jury that in 
assessing damages they might take into consideration "such 
damages as will naturally, reasonably, and probably result to 
him [the plaintiff] in the future as consequences of his in- 
juries," without confining them to the evidence before them, 
as was done in the instruction in reference to all other items 
of damage which they might take into consideration. 

It would have been better to have told the jury that future 
damages, like all other damages allowed, must be ascertained 
from the evidence before them; but, when the instruction as a 
whole is considered, we do not think that the jury could have 
thought they had the right to fix the future damages by mere 
conjecture instead of by the evidence before them. 

The seven instructions, given for the defendant as asked, 
related to the question of damages also, and the rights and 
duties of the jurors, and in no way affect the action of the 
court in giving and refusing the other instructions. 

[2] By instruction A, given for the plaintiff, the jury were 
told that : "It was the duty of the defendant company in carry- 
ing the plaintiff upon its said train to use the highest degree 
of care for his safety known to human prudence and foresight, 
and is liable for the slightest negligence against which human 
care and foresight might have guarded. This degree of care 
is required, and applies, not only to the manner in which the 
train was being run by the engineer, but also to the running 
gear and equipment of the engine, tender, and cars, and to the 
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way in which its roadbed was constructed and its ties and rails 
laid and maintained; and, if you believe from the evidence 
that the defendant failed to exercise such care in any of these 
particulars, and that such failure caused the derailment re- 
sulting in injuries to the plaintiff your verdict must be for the 
plaintiff." 

While instruction A was objected to in the trial court and 
error assigned to all the instructions given for the plaintiff, no 
objection to that instruction is pointed out, either in the petition 
or in oral argument, nor do we see that any could be. It is 
a clear and correct statement of the law as to the duty of the 
defendant company to the plaintiff, and properly told the jury 
that if the defendant failed in the performance of its duty in 
respect to any of the things required of it, and such failure 
caused the derailment, they must find for the plaintiff. Wight- 
man's Case, 29 Grat. (70 Va.) 431, 445, 26 Am. Rep. 384; 
Noel's Case, 32 Grat. (73 Va.) 394, 400; Tanner's Case, 100 
Va. 379, at page 381, 41 S. E. 721, instructions 3 to 7, offered 
by the plaintiff and approved by the court. 

[3] By instruction No. 1, as offered by the defendant, the 
court was asked to tell the jury "that a railroad company is 
not an insurer of its passengers, but merely has to use the 
highest degree of practical care for their safety; and, if the 
jury believe from the evidence that the defendant used such 
care in this case, they must find for the defendant/' 

The court having by instruction A properly defined the high 
degree of care required of the defendant to the plaintiff, and 
told the jury that if the defendant had failed in any respect 
in the performance of that duty they must find for the plain- 
tiff, it would seem clear that if the defendant had fully per- 
formed that duty, then it was entitled to a verdict, and the 
jury should have been so instructed. If the court had added 
the words to instruction A, "but if, on the contrary, you be- 
lieve from the evidence that the defendant has exercised such 
care, then you must find for the defendant," it would have 
properly propounded the law in both aspects of the case. This, 
as we understand it, is all that instruction No. 1 did as offered. 

In Tanner's Case, supra, which was a derailment case, where 
the cause of the derailment, as in this case, was not shown, 
the following instruction was given for the defendant, as ap- 
pears from the record, and approved by the court : "The court 
instructs the jury that the defendant was not an insurer of 
the plaintiff as a passenger against injury by derailment or 
other accidents to its train upon which she was traveling, and 
that it only owed to her the duty of the highest degree of care 
that prudence and foresight could demonstrate the necessity of 
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for the plaintiff's safe transportation, in the selection, construc- 
tion, and repair of the engine and cars in said train, and the 
track where said accident occurred, and in the management 
and running of said train; and, if the jury believe from the 
evidence that the defendant, through his employees, did exer- 
cise said high degree of care in all the particulars aforesaid, 
the defendant is not responsible for the accident in which the 
plaintiff received her injuries, and the jury shall find for the 
defendant." 

Instructions (Nos. 1 and 9 for the defendant), announcing 
the same principle in substance, were given in the Bouknight 
Case, 113 Va. 696, 75 S. E. 1032, Ann. Cas. 1913E, 546. When 
instruction No. 1 in the case under consideration is read in 
connection with instruction A, it is a correct statement of the 
law, and the court erred in not giving it as offered. 

[4] By instruction No. 2, offered by the defendant, the 
court was asked to tell the jury "that they cannot, under their 
oaths, find for the plaintiff, unless they believe from the evi- 
dence that the defendant has been shown to have been guilty 
of negligence which caused the accident." This instruction 
the court refused to give. 

From the language of this instruction the jury might very 
well have thought that some specific act of negligence on the 
part of the defendant must be shown before the plaintiff could 
recover, when in fact, in the absence of any proof except the 
mere fact of the derailment and injury, the jury, if they saw 
fit, might have found for the plaintiff. The instruction was 
ambiguous and misleading, and the court properly refused to 
give it. 

[5] Instruction B, given at the request of the plaintiff, is as 
follows: "The court instructs the jury that, although you may 
believe from the evidence that the engine and cars making up 
the train on which the plaintiff was a passenger on the day of 
the derailment were inspected by the proper employees of the 
defendant, and all the equipment thereof was passed upon and 
believed to be in good order by them, and that the track, ties, 
and roadbed at the place of the derailment had been inspected 
within a reasonable time, and been passed upon by the employ- 
ees of the defendant as being in fit and proper condition, never- 
theless, if you believe from the evidence that the plaintiff was 
a passenger upon said car, and that the car was derailed and 
jumped the track, and by reason thereof the plaintiff was in- 
jured, this raises the presumption of negligence upon the part 
of the defendant, and the burden is upon the defendant to show 
that the derailment of such car was not caused by its negli- 
gence, and if from the evidence there is an absence of expla- 
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nation by the defendant as to the cause of the said car being 
derailed, if y6u believe from the evidence the same was de- 
railed, the presumption of negligence which arises upon proof 
of derailment is sufficient to maintain the plaintiff's action, and 
if you believe from the evidence that the plaintiff was injured 
by reason 6f said derailment, you shall find the verdict for the 
plaintiff." 

The objection made, as we understand it, to this instruction 
is that it told the jury that, although they might believe from 
the evidence that the defendant had exercised that high de- 
gree of care required of it as set out in instruction A, still the 
presumption of negligence arising from the derailment required 
them to find for the plaintiff, unless the defendant had ex- 
plained the cause of the derailment. 

The defendant, as before stated, had introduced evidence to 
show that after diligent effort it had been unable to ascertain 
any cause for the cars leaving the track. This being so, the 
effect of instruction B was to take away from the jury the ques- 
tion whether or not the prima facie presumption of negligence 
arising from the derailment had been satisfactorily rebutted 
by the evidence of the defendant of due care on its part. 

Evidence had been introduced by the defendant which tended 
to show that it had exercised that high degree of care required 
of it as a carrier of passengers, as set out in instruction A. 
Whether or not that evidence was sufficient to show due dili- 
gence on its part was a question for the jury. This is the rule 
generally in other jurisdictions, as well as in our own. 

"While the burden," as was said in Washington, etc., Ry. 
Co. v. Bouknight, 113 Va. 696, 701, 75 S. E. 1032, 1034 (Ann. 
Cas. 1913E, 546), "is always upon the plaintiff to establish his 
right to recover by the preponderance of the evidence, in cases 
where the causes of the accident are peculiarly within the 
knowledge of the defendant, proof of the happening of the ac- 
cident (such as a derailment) establishes a prima facie case, 
which calls for rebuttal and explanation on the part of the de- 
fendant. The plaintiff, by proving the accident, has adduced 
reasonable evidence, on which the jurors may, if they think fit, 
find a verdict for him." 

Again in the same case it is said, 113 Va. pages 706, 707, 75 
S. E. page 1037 (Ann. Cas. 1913E, 546) : "As we have ob- 
served, the plaintiff in this case had shown that she was a pas- 
senger on a car of the defendant; that the car on which she 
was seated was derailed, and she was thereby injured, upon 
which the jury might have rendered a verdict for her; and 
whether or not the defendant had shown, by a preponderance 
of the evidence, that it was free from the charge of negligence 
was a question for the jury, and therefore the trial court did 
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not err in refusing the request of the defendant for a peremp- 
tory instruction directing the jury to find a verdict in its fa- 
vor." 

In the Tanner Case, supra, instruction No. 3, given for the 
defendant and approved by this court as a correct statement of 
law, was as follows : "The court instructs the jury that in 
considering the question of negligence in this case, if they be- 
lieve from the evidence in the case that the plaintiff was a pasr 
senger on the defendant's train and received the injuries com- 
plained of in the wreck of said train, then at the beginning of 
the trial, and before any evidence was introduced upon the 
subject of negligence, there was a presumption of the law in 
favor of the plaintiff that the accident was caused by the neg- 
ligence of the defendant, but there has been evidence intro- 
duced on both sides in the trial of this case ; and, if the jury be- 
lieve from the whole evidence that it exercised the highest de- 
gree of care that prudence and foresight would show to it was 
necessary in the selection, repair, and use of its machinery and 
cars, and in the construction and repair of the track where the 
derailment of said train occurred, and in the running and man- 
agement of said train at the time of the accident, the jury shall 
find for the defendant." 

That instruction left it to the jury to determine whether or 
not upon the whole evidence the passenger carrier had exer- 
cised that high degree of care required of it, as pointed out in 
the instruction, so as to rebut the presumption of negligence 
arising from proof of the derailment itself. 

In many cases, as in this, the maxim res ipsa loquitur ap- 
plies. The affair speaks for itself. But whether the evidence 
relied on by the plaintiff to make out a cause of action is the 
accident itself, from which arises a presumption of negligence, 
or is direct evidence of negligence, the burden of proof as to 
the defendant's negligence remains upon the plaintiff through- 
out the trial. 1 Shear. & Red. on Neg. § 57. 

"The plaintiff," as is said in Kay v. Metropolitan St. Ry. Co., 
163 N. Y. 447, 453, 57 N. E. 751, 752, "upon the issue of neg- 
ligence had to meet the burden of proof at every stage of the 
case. When a party alleges the existence of a fact as the basis 
of a cause of action or defense, the burden is always upon the 
party who alleges the fact to establish it by proof. The onus 
probandi is upon him throughout. In the case at bar the plain- 
tiff made out her cause of action prima facie by the aid of a 
legal presumption, but when the proof was all in the burden of 
proof had not shifted, but was still upon the plaintiff. The 
charge of the learned trial judge had reference to the case 
when all the proof on both sides had been given. If the de- 
fendant's proof operated to rebut the presumption upon which 
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the plaintiff relied, or if it left the asserted fact of negligence 
in doubt and uncertainty, the party who made that allegation 
should suffer, and not her adversary. The jury were bound 
to put the facts and circumstances proved by the defendant 
into the scale against the presumption upon which the plaintiff 
relied, and in determining the weight to be given to the former 
as against the latter, they were bound to apply the rule that the 
burden of proof was upon the plaintiff." See, also, Sweeney 
v. Erving, 228 U. S. 233, 33 Sup. Ct. 416, 57 L, Ed. 815 ; Car- 
roll v. Boston, etc., Ry. Co., 200 Mass. 527, 535, 86 N. E. 793 ; 
6 Thomp. on Neg. § 7641 ; 1 Shear. & Red. on Neg. (5th Ed.) 
§ 58; 2 Cooley on Torts (3d Ed.) pp. 1424, 1425. 

[6] Instruction B was further objectionable because it told 
the jury that if the defendant had not shown the cause of the 
accident, then, without regard to what else had been shown, 
the presumption of negligence which arose from proof of the 
derailment entitled the plaintiff to recover, and they must find 
for the plaintiff. 

In order to rebut the presumption of negligence arising from 
the derailment, the defendant, we do not think, was bound to 
satisfactorily account for the cause of the accident. Some- 
times accidents occur which are inexplicable, and to hold that 
a carrier of passengers must, under all circumstances, show 
what caused the accident in order to rebut the presumption of 
negligence arising from the accident itself would, in such cases, 
impose an impossibility upon the carrier, and render it practi- 
cally an insurer of the safety of the passenger injured. 

In Carroll v. Boston, etc., Ry. Co., supra, 200 Mass., at page 
536, 86 N. E., at page 797, it is said: "The defendant in the 
explanation which it offered was not called upon to account 
satisfactorily for the accident, although oftentimes when this 
has been done the presumption of the carrier's carelessness 
disappears, but only to show or explain that it had not been 
guilty of negligence. After it had introduced evidence from 
which the jury could find that it had used due care in the con- 
struction, equipment, and maintenance of the railway, the bur- 
den of proof had not been shifted, but still remained upon the 
plaintiff to establish the defendant's negligence upon all the 
evidence, of which the presumption or inference of negligence 
upon proof of the derailment and injury formed only a part." 
See, also, Eldridge v. Minn., St. Louis, etc., Ry. Co., 32 Minn. 
253, 255, 20 N. W. 151. 

It is true that an instruction substantially like the instruction 
in question was given in the case of Washington, etc., Ry. Co. 
v. Bouknight, supra, and upon a writ of error was approved 
by this court; but, upon further consideration of the question, 
we are of opinion that the instruction is not a correct statement 
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of the law, is in conflict with the general principles announced 
in that case as to the burden of proof and the submission of 
the question of negligence to the jury upon the whole evidence 
in the case, and is contrary to the principles embodied in the 
instructions given and approved in the Tanner Case, supra, 
and the great weight of authority on the subject. 

The next error assigned is to the action of the court in ref- 
erence to the argument of the counsel for the plaintiff, as set 
out in bills of exceptions numbered 3 and 4. 

The objection to the argument of counsel, as set out in bill 
of exceptions No. 4, was properly sustained by the court, and of 
course will not be made upon the next trial. The objection 
made to the argument of counsel as set out in bill of exceptions 
No. 3 was overruled by .the court. 

[7] If the plaintiff was entitled to recover damages for the 
injuries resulting to him from the derailment of the train, they 
were compensatory and not punitive. This being so, it was 
wholly immaterial whether the negligence of the defendant, if 
there was negligence, was that of the higher officials of the 
defendant company or that of its employees. In either case, 
the damages, being compensatory and not punitive, should be 
the same. The only effect, therefore, of such statements of 
counsel as that, "The higher officers of this company who are 
responsible for the management of this company, and who 
alone will feel with others whatever verdict you may render," 
could have upon the jury would be to prejudice them against 
those officials, and thereby cause the jury to render a verdict 
against the defendant large enough to punish its higher offi- 
cials for their misconduct, rather than merely to compensate 
the plaintiff for the injuries he had suffered. Whilst there is of 
necessity, and properly, much latitude permitted in argument 
by counsel, the court should always keep them within the is- 
sues and within the evidence. 1 Thomp. on Trials (2d Ed.) 
§965. 

The remaining assignment of error is to refusal of the court 
to set aside the verdict and grant a new trial, because contrary 
to the law and the evidence, and because the damages are ex- 
cessive. As a new trial will have to be ordered upon other 
grounds, it is unnecessary to consider that assignment of error. 

For errors in giving and refusing instructions, as hereinbe- 
fore stated, the judgment will be reversed, the verdict set aside, 
and a new trial granted, to be had not in conflict with the views 
expressed in this opinion. 

Reversed. 

Cardwell, J., absent. 



